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A E,A. SATPS M

1. Becausckicob profflered.no evide" to
use ofan, inhaler Would or could affocl the test results of a

blcsod test for alcohol conlc-nt of the bloijd thw brial C-ourt did

not abuse in discretion when it excludedivkk, th,at R-;,cob

used at-, inhaler on the day of A an :for driving - undoii - Ube
intluelwo,

Under Ohf,, re, decisior. (if StWe ,!. 168 Wn, App,
489, 278 EW 668 Cvlay 29, 2012) Stale is farce.i to
co-ocede thiat.lacob'sofl'oaklor sc.o vas wronglyc-alculated in,
the case,

3. The trhl court ened by imposing a combhod W tenn of
Qon cistody and hwarcembon At 9 (Wowed b
RCVV9,9l4A,7()1(9).

B. rEMEVIF OF THE (WASL-'-

0,-u Ociohe- 3 201 at about 6:05 pm Deputy LaP'-rancc,

Mason County ShMs OlEce saw'Forry.lacobdrivi v0iicle on Stume

300 iv Nlasot.i Coi-i RP 25-27, Deputy LaFrance had beell

advised oarlior that inob had an active wanant for his arreso so. she

radioed dispatch and co.rifiiri:3ed wamaf. in 11 ptocess Sho also

lo,arned {h, Jacob's driOng pdvHo, wore, revok. the, finit dcgrec.

RP 26-27,99..Derruty Lal-ranc.eactivated ovorlhead policf lig"M's and

stopped R 2

Sti-i'te,S masozi County 1pro,ecutor
Case No, 42914-441 1 Box, 639

Sl WA 98584

36442W9670 ext- 41,'



Whei I)cput) Lal"rancc approaclhed.lacob at the driver'sv,

slm, notiood that he had ody pariially rolbd do,m liis vviridow. RII 28,

Nevertheless, sbe: smQRS a wong odor of all 11.01 from insido the

I RP 28. Deputy LaFask to step z? 3t' (.4 tl vobicle,

DA 28,

As Jacob s ppt.--d out of the vehicle he braced hhon flic. doo--r-

ranle z- Ihe tVas talkhig and slurring his "'vords." hiC eyc-sv,. red and

vatto: y, RP 28-29, Jacol snnokiqg a lit cigarelte Whet' 'I'll ""Ot of

the cau so DQpi-lty LaFrance told 1 to put it out. Jacob slarrod that it

Was mlt b affi mvard he confixil-"ed to ii. -- buz thej,-, jina ii. out, RP

29,

Dept ty L;,Wrance arrosted Ilcob and. i hinri Nfiranda rigJ--its, RP

24.31 . ()nce he ms out ofthe car and under arrest, Depudy LaFnir.

oh,-served thw, Jacob condiwed exhibit rcd wQv( and slurred

speech, and that he cofifiril-tod.to cini an (, ol-'Falcohol. RP 29-30,

Dep . Ill-Lalr) 1Ulutgar. lk) flw scene, becamse 1.)cplity

Dugan has gpeciAzed trMrdag in invemigatiagg .
D Ul 15: R P .34 - -37.

Mqmn MpAy IN%anamived . . t t1w" ,,.+_ cno. ho vvho

wo.s st-awd in the back of Dcpta 1aricols pmrol can Ml 39. DcpQ.

sri.zefledll fl t'- ? od'or ".'& iraOxic.,a'i jzxob. RIP 39.

State's lvespmse Brief
Case No, 42914-441

N-Mason County Prosecutor
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Deput Dugan 1 Jacob mdacth.e 1 vvou.,ld peribnn rROd

sobriety tcsts, and JaQcb agroedl to do tho test>, R-P 39-40.

Mob Ad he had a bad Wee and ,vould not be able to do - ffie.

hn - test or the %,valk-and-tuu-n lcst; so, Dc Dugan adminis.

the flrf dexta:Tity tort, -ho FIG. tcst, and the tifst. RP 4.1 -

42. Jacob e\hj-bited 13WI cognitive andphys."'cal in.1pa."'mienv, wll.e

perfornried the tlngcr dextuity test, 81 Jacob cAtibii(ed pilysical

inipairment -, , , ,lhoil he porforl t-I'le fingQr-to-noso t( 4t, R'P 44. Jacob

OWN A of six clues om.- th-c HGNT tee; Wich in Depip llugaies

tT - Nvotdd indicate probable impah-mcrit.. RIP 47-49.

Deputy Dugall remad N-4ir41ndat rights to jacob, and he read him IQ.

in:.1pLied coj: vv,.rrj: for breath alcohol tesl. R 51 kwob.

refused to providi,-. a brQatilh RP 57-58, Dquty Dugan pluacvd

Jacob No a holding coR at It jML and he sly n went and appHed lbra

semuh wanunt to obtain a sapIQ ofJ, blood, RP 58, Tlw jtidge

ramod f"he ',A' andll Deputy Dtlpaj- it took ja..-cjlb to N Gc-vmral

flosp,it..al -l"or a Nvood- dra RP.

At 1120 pim, a iab lQchnician took vvo vials ofHlood- from. Jac-ob,

PUI 61, 67. Deputy st- (. vial-11, ofblood, to 110-le WashnIE"ton sval.c

ToAcoWgy Laboratory "o. analys.iy RPM , 6309. lle mults of We

State's Response Brief M-ason (."Ou.nty Prosecu"tor
Case No. 42914-44): PO 31& 6'39

ShQftom %À 9858-

364427 0670 ext, 4 17



Hood an,dysisshowed dMI 1020 P,M,, which. Nvas lbiiur ho al".-d

Jac.ob's loo - 1 ( BAC)unutcs afte" the time of drivin& bi d ,dcoho con ell,

was 0, 10 of 11 per I Cl infl filite of bloo.d. RIF 7_ 1 , 35, All

pirso incl-uding SO coperinved dr4kas and nai ve dMus, arc

hypAd a at a level of (Y.08. IRP I 17, Ricci b clid aaytbin to cat

w d during the tirni .. bel"veQ11 his aryQst and wlkit,-,nhis blcm' ,N , ;,is dirawn.

RP 93, 94. Considering JAM BACC at the tin­eof id. blood djan > ai

ion,. t.'ba', -- by me of the sdentific of r0krograde

oxtraj -- to, t bum-off and abso-p€ ion ratQ. s alcohol in tho

fie o viri,( a I'aii body sho;xs at the tit , dr! g Jacob I -w ' AC' of not 1.

t( 0.12 grai of a1cohol per 100 iniffihwTs ot'blood, W 109-112, 135-

140,

At tria], thej..iry rcceiv d (he evi.dence as dit,cribtd all-bove, J.acob

chose to it", lhi, own df, onsc_ IRP 167, During it State's oro,c,-,s

exau ofkwob, a rocess was taL!n, ancl dui, €h.-is reccss

throu aftornr disclo thiat he wished tu tesfil[v that be - 'adi Iasi, t33{ y, I

inhak on t1kc- day of his aaw RP 213014, In su-,p of his Cforf to

t-IMS Jaced.l...-i's altorni,-.y tolld the cou_rt:

Rnskg an ANN vvcWd be u of the dru s that -- sin y rescarch
I tha ii. has to do i.6.flh. diaboic drug,- and thixigs like that Tha
inci one's blood alcohol. co fals,ly ]

State's Response Brief
C, No, 42914-4-11

NhIson County Prosmutor
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And Mr, Jam, wanted me to WqWre of An ofA Mal er. He uses
it t"or COTID and he tiised il. th.at J,iy,

RP 211 Additionally, tdiai counseliold the court that "there , ,vas

testim.o.-nyycsterda hum to immic. s6cmist abo(it inedic-abons tn,ay

havean Wbctonbhoclababol level cornent." RP21.3-1214. ftapp

however, that hit! counsd was as a ri. vitw of sho"'VS

only " here Was testimony regarding the .fficts okodher ce.ntral,

norvous depressaTILS cn RIN, and tenth tha the Lib tests for

corripotinds othor than alcohol in. additioii Io ah-c. te-5ts. RP 120 . '23

125, 126.

After hcaring J.'acob"s, offer of Proof rcg,"rding 1.1ie. ,Ise of an il

the UK court Acid to cxcludc cvidciic4 on the basis that hcrc- ha to

be testmony th. demon straws Sat 4 is Peltvant" RP 215, The ti` al

i adgc expl.ained hcr ! as ­,

IjIniess you - hawl- th'at' dcrnonstratos that aotually
does Mot thn.. a1cohol readim,g -- it ,s riot tt.iat 11- ic did it—.

Wje'rc` looking ot or nm it Fiad an t.-I' c.6 on tb.

acttial - reading, which is more of a scienfifikc natum- You need to
h,ave sonle type of -V.ide to esmb).j, that, sod unless "o,
thai, C'ourt vvojld th;it A's not relevana,

RI- jac-ob offoredno testi#li011Z . on A ice of ail bwakr over than

that lie had used an WE,% There no (AN of proof over thm)

Stalc ; "- St, Bricf masori County Prosec.".110'r
Case No 42 1 B-ox 6,39

Shelton, WA 98-584

3644270670 ext. 417



rqzard ug Z,vhat, if any', aff.ed the use ofin inhaler miigh' havo

coa mattor at issue it) the cuse, RPM

Aflm.r bearii the a. NCouatyjLuy con Jacob

e criflaes (] Hvh uidcr th,c influence aad driving wlifleI -

Awe revokod in the fa. s% F\'P 265. O.n

DcceTv, 8, 201 RP 267

At fllie di of . i..h arrest, at selAmcing Jacob "had priol:

convio ofd ie'iiig vmder Tho iiiflue &,,,, follow

CP 7; TOP 271-275, 284, 287-288, fin addido Jacob 'has ,., controlled

corj fmmi 1993 and in April of 2005 vas,

State's Response Briel,"
Case TA 42914-441

ma., 0m, coun"y Flosemmor
FIJ Box 639

Shelton, NVA. 98584
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of WAng Mile Sense suspWA in 1,33o firm degre%. RP 285 287-288,

M,c,wsc ofJ-,.ic(. 2005 colavitt. fi. DWLS, fl- co-w fo,111d

01, 1 "', V - 
3

at t - jere ,-vas lo unb periocl belween Jacob's 2003

and his 2009 convictions for DTJJ fllts. O"wil of his ccrivicfioils tbr DIA

c,cii.ltrikaod. one poin't - to his. ofli,nder scorc total of sovoil, points, RP

28S; C.P' 7. Additionalbi the w add;d orle poil. 111"or Jacob, 1993

co.-introlIc-dsabstani"c', fe1ony corviction., and added --aic point bic;-luse J.'acob

Oil QQfllflUlnity stzpervi,601-iwlwil 11,0 cornnli(tod thec offonse.

RP 284 CP 7. 11e cou i. foini.%l , ,hatJ,: , ,cob had ir.1 all Of. TWeT SCOI'e'

of iiine, RP 288; CP 7,

The co..,irt selitc-liced Jacobto Ific naaxil ic-nil a

jw6od of Mxty irnwAhs- RP 290; CP 8, Recognizing, that notwithstanding

Te smunwe imposed bylbe coun, Jacob might nevehheless tic released.

Win confirienient In. loss than sixty i withs due to earned early iolea- sc, the

coi,vt al, o imposed "conununhy cuaody Rw any Nri( of h: arncd relcaso"

or -ror 1.xvelve rliolathi. RP 294291. C."I' 8-9, TN-ice in fficji.- ar.d

sen. 1 ,110. cotwt hicluded language that die tmal thne spent in

costody and Sha"I no oxcez-d sixty nioaOis. CP 8-

9,

Stale's ASP(nise Briel"
Case No. 42914-441

Ma,soin coti proseoow
11) Box 639

Sliehon,VVA98584
3RN4219670 Q= 417
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C, A

1, Fkoauso Jacob [wofired. no cvidoncQ. to ,upportariy theory that
we of an HIM would cT could af.fixt fl is rosufts of a

blood fe,-A.for,. c-ontej: cif ffieIblood, tb murt did

not abuse iLs disacdon vvhel-i it exoluded O."'iden-cQ that Jacob

usod ,in infialcir on be day of his auest J',`o• drivi und, I d
infllue-iIC44,

App'llication of Vho ivulosm ofQ-vidonce and bw oxciitsion ol'

is 'a:1 matter within discmdon of the trial cm , SWoe v.. Dar6h-v-2, 145 Wn..2ki

612, 619, 41 k3d 11,99 (2002), 'I'lietrial couit'srOXOuding evidenct

is --veviowed "Or ,.in abuse ot" discrC tiom - 1(,4 at 6 19. "Abuse exists vhcn tho

t-ial court',,, exer6se of dismodmi is %whOdy unreamnaWt or based

upon unaenable grounds or reasons. hi at 619, quoting Set. e it '£ ?: T11,

126 Wn,2d*1 258, 893 112d 615 (1995).

Jacob asserts Awhe AM court erred Wen it WmUowed his

pro"IR.'r - t1ml he had used an inhaler on the day of his arrest.

But Jacob did nw proffz r testij.nmi• to st.iovv the relc.vance o"l

testimany and he has not properlyptheI-cicv is -sue for

he Jappead 1-)era ia,c did. not w issue at trial with an, offer of pro,-If

EAT 103(ay2),

that he wantedHs offt- of proof mms HOW to his as,mkm

oftad w that he.had used, . I; or his an - 1 St. FZP

sl,wCs Respom,: Rric"I
Case No. 429140411

ma,s,on Prosec

PO Box 6 9

Shchon, NVA, 98584
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2 1.3 -21 Fie asseried, that 11 is use of -,, I L'r cknild aI-ket ropol (5

tile alcohol - content ofhis blood', R1 BwJacoh did not

adequawly govide an uAhr of proof that atrompted to show how the use of

axi Jnhf,.13:-,-U -, ,vowki Met its blood alcoi Wsl. restflits. RP 23, 3-21 5.-

h"Vidc"Ice is relewam if it 1has " an)." tclie"Q'Ilcy to IIIAO t1l"EE. exis et

of arly fact tI. is of consequence to the dewnin-ation of the ad.1c'n rno-re

probable or less pT Onuri it wtdd be w1ho tbe ovideuw." ER 401.

E,videiwo. which is not re5van t is no t ad-pn issi b lo, 
r' 

ER 402. ".,Nwitness

may nest temiloy n. Trlalt;: un-Ae.ss ovidenu, is intmd"uccd to

support a 11.1at w.itness has personal kriowledge

ER 602, A non wittwss may not tostif "in the':: - forr olf opinions or

ienfif -. chni specializedevs at am "based on sc ic, u: cal or other,

krioMcd.-e-," FR 701. Ile My eviderjue - fol"cred by Jacob vas that he

h; "Ised an ii the day of his arrc, an tb.at ILIC dwug."Itit i.night

affect the alcohol-content test of his blood- RF But flh.c-o was no

evidence to hlit3cS that it was possiblo that w), inn de & affect a

blood test for alcobol, and the , .nere use of, therel"ore. was,

hreNvant ER 401.

Boct.Iuse any sffèQt that the use off -an iWiilor it ight. fi,,ave. upon a tat

to deternine bhod Who! conzerawas spe-eulative and was unsupported

State's Response Brid-C
Case No. 42914 -4 -H

N1kason County prosemnor
1  10 11 , ,J , o\ 6*39

Sb,elton. WA 98584
3614219670 CA 417
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by awy owdwwe the b'ial court did, not i, discTe`:iOD by excluding

evi that Jacob had used nn inhaier on the dai of his arrint, ER 402;

We ir. Dow(kn 45 Wn,2d 612 1619 41 1 1 189 "200Q,

2. Idtx the reeerit decisimi ofWe it Morales. 1158 Vin. Appl-
4S9, 278 SM. 66S (Aday 29, 20 the swu,.' isI to
concede that JacoQ offender sc - Nvas wwongly in

the insU-ir-"! cas.e.

In 2009, Jicob -,. as, cm victed of a - p - rim: crime off"olony drivi

w flhe influence under R 46AI 102(6)(a) for a rjme Iffiat oo

in 2000, because at dmt Ame he had : our prior TA. '-I co.nvictioris iv3 fl1h tell

years ofTe 2009 ofitme. SIP I RP 274275, 284, 287-288. Sentcncing

ocourred on May I 1. 22009, CP 7, Tv, years and idmc),st Five

later, Jwob umm dwcunren( offen.w. {-'P 6 Wbe Jwob corn-alitted

tb.c. cii—rent 110 Udy tWO Of A P60F C-OnViCfiWIS fell Within

wri yens of We cuffont but his cuum Kim was novertheless a

Jklony becausc lie bid prior conviction IN €.,..E >n Whig under the

haflucnwe. RC W 46 61,50µf?`. ; °,b#(

Won jacob comnitted 6- often so,Iac 1 scvei

co.nviclioias f6r 46,vin,s under f[w inUiwace. CP in The moA recent of two

IT' on May I I  20 was tho l`.el oriy co-nv it, ticza,

Sta,tes Responsc Brief
Case No. 42914-441

N.'Iason Comity Prosecutor
FV Box 639

Slachumi., WA 9,85R4
3644274670 exL 417
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C.T7, His inost recen convid.ion -1ii drivi.n.,gvva,-, a g

misdenunnor conviction conimittvd on July -1, 2003, CP T Thus thore

mvas a gap of fivo years and- wn n-olth.-s between Jacob's most recent

c CPT Accor.dlingly,o,avictio" ft g I

to ll4oss tfl.0 ,Vere an illtcnC-nin,go"I'me ".IT that tirnc, six ufhcob's,

1: DUI I Convictitow , ,vu, not bc mm-ed t purposcs of !-',CW

194A525.

RC'W9,94A sates fbaii, "Ic -as providei-I ir, (e) of this

soo " h,cob's six otdor MY Wall twt be indluded, in offender score

ifbe LJ corn any dudmg arty five period 3R t \4iC i3:

tbo Cumc-a cdino alld tfie .test DUFL jacob vvasco Ofdriving ; I

rovokcd Hem in 200, so, except , as provided in subsection i'e), all of

Jacob's prior t, countt in his e&fi-nider scorc, RC'W9,94A-

1 7; IUI 271-271

RCVV9.94A.525(2yil however, statc-, that "I"'ilf the fyrcsen

MI.. Victimn is R." lony driving wndcT 'ho in flucnc " prior ciorl or

DUI shall be. 6 in thc- Oftendier ..co: if prior conivictiotm,

cu,in,rnitted vviflfl,"r.k foe yens once the last &-me f•cmi

co---nfinona, ...... RCVY 9-94A 25(2)(Q(i)-

State's Response Brief
C.'ase No. 42914-4-11

County
PO Box 639

Shohon, NVA 98584
360-4,27-9670 ext. 417
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Thw rceTv. decision ol';S'tw-e i-. Atonides 11168 Wn. App.. 4.89 278

P,3 668 (May 29. 2012) has interprotcd R(:,W 9,94A,525 to mean, thai, if

the Ourront offonw is 1 "Q],ovy driving mider the im", u0'rice, thee 0111' the

crii nairn.cd in the stalute Qq 000nt to- v;urd iz*m

crif "irrie rqpui. to "wash" prior corr"ictiolis,

he Qhls of crinnes, nwncd 4 R'C"W9,94A.525(2)(o) ijwhadc only

bdon, driving tinder the influence and felony physik-al control, convictions

and st-rious t.- offenses, "Serious , - rafilic c. nses" inc.1 only

driNg under the iofluonce, ph} sival conum], reckless driving, and Idt.

run of an aumWed MO. RC-"NN9,94AAi3O(44). Uz this

Werpretatkn; it a pears tb.at no crimq regardless of its seriousmys, (oven a

vehicular assauh or a veWcubr homicide,wculd interrupt the five-year

crhe° unAcr I. 194A!25P)Q) Were the cmTent

erhme is Mony driving under the inDuence,

In the Omni case, the sentencing cout Rmnd At WE 2005

Conviction f6r ch.. wjdi a revoked 1hense brc&c the Period

bQt m Rwob's 2003 conviction for EMA and Ids 2009 conwiction tb

fclo.ny drkirlg hndw-r th- o influence. CP 7; RP 271075,281287288,

Thws, # cou c.dl of] prior I)L.,' poinas to

his ofInder scomlas well as a 1993 co forc"cmtr"flied subs-moces)

statcs Rospo'nse - Brief
C.'a- No, 42914

Mason Cour"Ty Rrosoculor
IM Box 639

Shelton, NVA 9858"4
3604270670 M 41",
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beca.tu,c :nonc of ffic'sc collvicfions, 1vtrc sepamd by a fflv 2-ycar :i "Irne-

tret-- C11 7, RP 27 --275 284 287-288,

But driviz7qg. wifl) a revoked or suspended license is not a "scdoms

Wde Muse" umder RCW 9,94A,52.5 or R.CW9,94A,030(44). lle facts

of the insUnt cam to, flhe, mats ofA-.Jforales, "Olereffic "FiVC-YO-a-

peìod at is, m v" brokenIsy a wnvictio.m, of ;lssa in the

fourth deme. NOW assault nor Aving m0b asuspoj or mvoked

license are "Serious Wffic offi, RCVV 914AI25 or RCN

914AA3004),

fj-ws, tbo St".1to is lbl to concede thw. iundcr Suzie s A-Aw

168 icy ;

qT, 489, 278 Md 668 (May 2% 2012) 0 sQ-ntencir, Court in

the insw casevo calculated Jacolls offen.-d-ler score. If "l court

accep s the staff.' 's concessim- it i,; the State's po.s'ition, tll ,tt fl Case Mlould

he rewriled to, t'ho trial cow", I , m, ivsemcnc-ing, f #i incRide consideration of

an Ptiolical sontelice,

3. Thit trial court err+!d by Jirt Posing [x Qombinf.,d tot il k..rrn of
Ornlllullityct ind that is disalloweid by
R-C'W 9, 94A. 7 0 1 (,' 9),

St-atC Rc..ponsc Nlasolq couj:-ity Prosec'
11) Box 639

Sholon,NVA98584
3AP4270670 ext 417
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Fl [( d# iv uder die in.fluellc, is a "; rinw agai".. p--Vsons" as

dolf.ned "Iby RCW 9.94A.-II ', (2)(a.). llwrefon, t.,ndbr1 -).94A,70 1,( 3

cmut n the -hist'an'l. cfaw ',was -(.:quired to sontem.-. Jacob t(.i one ys ar of

culaC."ustod upon ".) f - wlony drivi# .iig - k.und; - Fffie

toial A Inavura and con-'--rul.1-aity cus, ONcOQ-d die S."itutory

fol- Me of corlvictloul, die eoiiurt lallust shor"en or

the tern .,?f con-,Irmniy cwaody so that tht- oombiiu d wtal does - ,not exceed

the stalu"ory .rnaxinlunl

be st,I awtory na. sentence fim felon,'y drivilig I-tnder the

influelloc is fivc yems. RCNIJ 9A2OM21(l)(c). Ilic Wal court in die,

imant case sentenced jacob to sixty isnyllsinearcer,16 groate-'r

of

winnui cuswdy RP 290191, CP Not vahstanding the oourk,

notation tat Me co-mbin-ed total. of cmmmity cusk and

shWI not exceed sixty moals, nee js no" in ownpliance NO

RCVV 914A301(91 Sum n 174 Wn.2d 470,,,!? P.3 (21' ) 12

Jacob did not proft"'er wi-y evic"w.n."zo to sbow an.y

rwofAred teahmony th,.-jt hQ -had' a.n m tbo "Jty of his am!,gt.

States Rcsponsc Brief
Case No. 42914-441

Y Proswuto',-
IT Box 639

Shehon, NVA 98584
3654274670 ca. 417
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Therefore, the court did not abuse its discretion when it excluded as

irrelevant Jacob's proffered testimony that he had used ,in iii-haler,

Under the recent decision of State i,!, -Worales 168 Wn. App.

489, 278 P 668 May 2 2012). the sentencing court erred Nhen

calculating Lwob's offender score. If this court accepts the State's

concession,, this court should remand this case for resentencing %vith

discretion restored to the trial court to order an-y sentence that the facts and

law support.

Tile sentencing court effed'by ordering a combined total of

community custod, , and incarceration that is disallowed tinder RCW

9,94A301(9), as recently held Icy Rat v. Boy-d, 174 Wm2d 470,275 P.3

321 (2012). This case should be returned to the trial court to eliminate the

term of community custody, or if the case is remanded for resentencing

due to an erroneous offender score, this issue will be resolved with the

subsequent sentencing.

DAT_F'.D: August 29, 2012,

MICHAFIL DORCY

Mason County
Prosecuting Attorney

Nye

rim Higgs
Deputy Prosecuting Attorney
WSIIA 42

State's Response - Brief Mason. County Prosecutor
Case No. 42914-4-11 PO Box 639

Shelton, WA 98584
360-427-9670 ext. 41.7
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Motion:

Answer /Reply to Motion:
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Cost Bill
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